Beyond performance -
dealing with poor behavior

Disciplinary actions made easy
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Presentation Notes
Discipline can be an effective tool for compelling behavioral change in employees.  Just like any other tool, to be used effectively, it should be wielded with care and only when appropriate.

This session is dealing discipline for misconduct.  This is intended as an overview of the topic and should foster a basic understanding of the concepts involved. We will touch on performance issues only briefly and simply to distinguish between performance and conduct types of actions.



Employee recognition

» Give appropriate recognition to employees’
behavior whether it is good, bad, ugly or
indifferent.
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Employee recognition  
The Good
Employee recognition is an important facet of overall success within an organization and impacts an organization’s ability to recruit and retain highly qualified individuals.  Employees who meet or exceed expectations, whether by an individual act or through sustained levels of performance, should have their contribution recognized.  The Agency recognizes the importance of this concept.  Guidelines for the Awards and recognition programs have been established by the Bureau to recognize good or exceptional performance.  This is not a program administered by our group.  However, it is one form of employee recognition.
“In its function, the power to punish is not essentially different from that of curing or educating.”  Michel Foucalt
The Bad
Conversely, an employee who does not meet expectations also needs to be recognized. Generally this is accomplished through progressive discipline.  This means that the lowest level of penalty is selected that is likely to alter the identified deficiency of the employee.  This normally progresses from oral admonishment, letters of warning and reprimand, through short and long suspensions, culminating in removal.  In many cases the deficient behavior ceases after it is brought to the attention of the employee.  The Agency has a penalty guide contained in 62 BIAM 11, this should be reviewed when selecting penalty.  We will discuss penalty in greater detail a little later.
The Ugly  
“He who does not punish evil, commands it to be done.” Leonardo Da Vinci
 Some cases do not require progressive discipline.  These are cases where the misconduct is so severe that it irreparably rends the fabric of the employee-employer relationship.  These types of misconduct are the exception rather than the rule.  Guidance concerning penalty selection is provided through the penalty guide contained in the 370 DM 752.  The type of offenses that recommend summary dismissal are; participating in a strike, deliberate discrimination, presumably, under title VII of the Civil Rights Act, deliberate coercion of a subordinate to deprive an employee of rights, engaging in immoral or indecent conduct with a student, or selling or transferring illegal drugs to a student, amongst others.  Penalty selection will be discussed in greater detail later.
Prior to resorting to formal discipline there are certain steps that you can usually take to ensure a positive work atmosphere, which in reality, is the objective of discipline in the first place.  It should always be remembered that hiring of employees can be a very expensive proposition.  While employees may have certain aspects of performance or conduct that may be undesirable, they may have many other desirable attributes.  Discipline serves to identify those deficient areas to encourage improvement by the employee.


Encourage desirable attributes

» Set rules or boundaries

» If rule is unique to your worksite, make sure
employee understands what is expected.

» Articulate it clearly, follow up with e-mail.
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Employees are generally more willing to accept rules, policies or procedures, when set forth at the outset.
Setting rules, policies, or procedures before problems arise minimizes chances for confrontation and embarrassment.  Moreover, it puts the employee(s) on notice of your expectations and the parameters you expect them to operate within.
Monitor the activities of employees to determine compliance.


Immediate low level steps
	
	Anticipate problems.
Recognize when employees might get into trouble.
Caution and remind them to avoid trouble through compliance with established rules, policies or procedures.

	Putting employee on notice
Bring it to the attention of the employee.  This puts them on notice of your expectations and makes them aware of your knowledge of their actions.  In addition, it provides you the opportunity to advise them that future infractions can lead to discipline.  
“The next time you do that, you will be formally disciplined.”
These are but a few of the methods that may be employed to put the employee on notice of expectations.  The direct warning falls more closely in line with what is frequently called a “counseling session”, which we will discuss a little later.


Conduct vs performance

Performance - employee, who despite diligent
efforts is unable to meet your expectations
concerning the quality, quantity, and/or
speed of work.

Conduct - employee is capable of proper
behavior but does not comport with
reasonable expectations.
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Actions that result in discipline fall within two general categories, performance and conduct.
Performance issues can be generally characterized as an employee, who despite diligent efforts is unable to meet your expectations concerning the quality, quantity, and/or speed of work.  Another way to think of poor performance is to call it incompetence.  This is has nothing to do with mental capacity  
It is important to distinguish performance problems from conduct problems since there are distinctly different methods of dealing with these categories of problems.  Addressing performance begins with the Employee Performance and Appraisal Plan (EPAP).  


Performance action

» The elements which must be proven in a
performance based action are:

) Supervisor communicated performance
standards to employee.

) Employee had opportunity to
demonstrate acceptable performance.

) Employee failed to perform at acceptable
level in critical element of the performance
standards.
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If a performance based action is contemplated for an employee, these are the elements that have to be proven for the action to be successful.


Performance

» Identify the critical results expected from
the employee.

» Relay the expectations to the employee.

» Establish quantitative and/or qualitative
measurement of results.

» Monitor the employee’s performance during
the rating period.

» Rate the employee.
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The starting point  in a performance case, as with most others, is communicating with the employee. The first component is the identification of the critical results expected from the employee.  The determination of critical results is based upon the position description for the position held by the employee.  When the critical results have been identified they must be recorded in part I of the EPAP. This includes annotation of the applicability of the quality teamwork and customer service performance and their application to the specific critical results.  
The second component is relaying the expectations to the employee.  This is accomplished by having the employee and the supervisor (rating official) review the critical results and then sign and date part IV of the EPAP, in the applicable portion provided.
The third component is establishing quantitative and/or qualitative measurements of results.  These are essential and need to be objective and meaningful.
The fourth component is monitoring the employee’s performance during the rating period.  The employee’s performance MUST be discussed with him or her during the course of the rating period on at least two (2) occasions.  These must be recorded in part II of the EPAP.  The date and initials of the employee and the rating official MUST be recorded for each review.  This is a minimum number of reviews that MUST be accomplished during the rating period; if more reviews are accomplished they can be recorded on a separate sheet which should be attached to the EPAP.  The negotiated agreement requires the first interim appraisal to have been documented by January 31. The content of the discussion vis-à-vis the employee’s progress towards achieving critical results should be noted, briefly, in the space provided.  Those areas where the employee may need assistance should be addressed during these reviews.  The assistance provided to the employee should be documented.  
The fifth component is the rating itself.  The employee must be rated within sixty (60) days following the end of the rating period.  The appraisal should fairly represent the actual performance of the individual employee.  The failure to meet one individual performance indicator does not necessarily automatically equate to a not achieved rating.  However, continuing failure to meet that same performance indicator in successive rating periods may result in a not achieved result, if the rating official legitimately believes that the critical result is not achieved on that basis.
If an employee did not have the opportunity to perform a critical result he/she should be assigned a rating of “not rated” rather than not achieved.
The “results achieved” rating is given when the employee has met the expectations set forth for the critical result, based upon the evaluation of the objective criteria.  The rating must be noted on the EPAP in the area provided adjacent to the identified critical result.
The “results not achieved” rating is given when the employee has not met the expectations set forth for the critical result, based upon the evaluation of the objective criteria. The rating must be noted on the EPAP in the area provided adjacent to the identified critical result.
If the employee was rated “results achieved” for all critical results the summary rating should reflect this determination.
If the employee was rated as “results not achieved” for one or more critical results, the summary rating should reflect that determination.  This also requires an explanation of this conclusion and the approval of the reviewing official.
When a “not achieved” summary rating is given to an employee the EPAP should be forwarded to Personnel for action. If a PIP is to be issued the EPAP should be sent to E&LR. The objective criteria identifying the deficient performance must also be provided, this will facilitate the creation of a performance improvement plan (PIP) tailored to assist the employee in meeting the critical results. 


Performance Improvement Plan (PIP)

» Allow employee opportunity to demonstrate
acceptable performance.

» Clearly identify the expectations within the
PIP.

» Avoid absolute standards.
» Must be in place at least 30 days.

» Review employee performance during term
of the PIP.

» Document progress or lack thereof.
» Document all efforts to assist employee.
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The purpose of a PIP is to allow the employee an opportunity to demonstrate acceptable performance.
It is important to clearly identify the expectations within the PIP. Give turnaround times or deadline dates for the different types of important work assignments the employee is failing in.  Avoid absolute standards by specifically stating how many exceptions will be allowed, generally, as a percentage or ratio.
You may give the employee a list of specific projects to accomplish, each with a target date for completion within the duration of the PIP.  
When a PIP has been issued to an employee the rating official must review the employee’s performance very carefully during the term of the PIP (normally 30-60 days).  This is to ensure that appropriate efforts to assist the employee are provided and to allow for objective measurement of their progress toward the goal of critical result attainment.  In addition, it is essential that all efforts to assist the employee are thoroughly documented.
If an employee does not meet the requirements of a PIP the appropriate method of addressing their deficient performance is to either remove the employee or to downgrade them to a position at which they can be successful.  Progressive discipline is generally considered inappropriate in performance based actions.


Conduct based actions

» Misconduct is generally, behavior of an
employee that is either proscribed by
agency (or Federal) rules, policies, or
regulations, or;

» that which may not be specifically
proscribed but is beyond the realm of
behavior considered acceptable within
society in general and which negatively
affects the service in its mission.
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Conduct is the manner in which a person behaves.  Misconduct is generally, behavior of an employee that is either proscribed by agency (or Federal) rules, policies, or regulations, or that which may not be specifically proscribed but is beyond the realm of behavior considered acceptable within society in general and which negatively affects the service in its mission.


Conduct based actions

» What the employee did or did not do.
» Management bears the burden of proof.
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When looking at misconduct the actions, and occasionally inaction, of the employee are paramount.  Discipline may be taken for such cause as will promote the efficiency of the service.  This is based upon the language of 5 USC§7513.  This is the standard generally required in the Federal Service, this is similar to establishing “just cause.”


Just cause

» The 7 tests for Just cause

» 1. Notice: Did the employee know that the
behavior was likely to result in disciplinary

action?

» 2. Reasonableness: Was the rule or order
reasonably related to efficient, orderly, and
safe operation of the facility?

» 3. Investigation: Was there an attempt to
determine whether the employee engaged in
misconduct before disciplinary action was

_ imposed?
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“Just cause” is the standard commonly applied to disciplinary actions to determine whether the action taken by a supervisor has followed all of the requirements for proper and fair treatment. It answers the questions, “Did the action taken by the supervisor result from a good reason?” and, “Did it proceed fairly throughout the process?”
Should the employee file a grievance or appeal of the formal disciplinary action, a review of your actions, will center on due process issues, primarily those involving “just cause.” The purpose of the seven tests of just cause are to ensure that an action taken against the employee was fair and reasonable. In this sense, you, as the supervisor, have the burden of proof in any appellate action. 



Just cause - continued

4. Fairness: Was the investigation conducted
fairly and objectively?

» 5. Proof: Was there substantial evidence that
the employee was guilty of the alleged

misconduct?

» 6. Equitable Treatment: Have rules and
penalties been applied equitably to all

employees?

» 7. Penalty: Was the degree of discipline
imposed reasonably related to seriousness of
_ the offense and the employee’s past record?
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Can you prove your actions were fair and reasonable? You can if you answer all seven of the just cause “tests” affirmatively. These include tests of notice, reasonableness, investigation, fairness, proof, equal treatment, and penalty.

As a rule of thumb, any penalty that considers the Douglas factors and avoids the pitfalls listed above will be sustained in regard to due process issues. The Seven Tests forJust Cause, present a summary of key components in determining whether an employee has been afforded due process.




Cause

» The language specifically applied to
discharge of educators for the BIE is found
in 25 CFR § 38.9 which states in part,

» “In order to provide due process for
educators, the Director shall publish in 62
BIAM representative conditions that could
result in the discharge of educators for
cause and procedures to be followed in

discharge cases.”
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In any action involving discipline, the moving party, he who brought the action, has the burden of proof.  This means that if you discipline an employee you bear that burden.  In disciplinary action cases you have to prove that the penalty is reasonable and that they acted as charged. Proof is based upon evidence.  It is essential that evidence is acquired so that a charge can be properly brought and defended.


Supervisory responsibility

» 62 BIAM 11.77 D, states as follows,
» “D. All supervisors are responsible for:

» (1) Keeping all employees informed on employee
responsibilities and regulations regarding conduct and
discipline;

» (2) Gathering, analyzing and carefully considering all facts
and circumstances before taking or recommending
disciplinary or discharge actions and assuring that efforts are
made to minimize the impact of non-disciplinary discharges.
They also follow established procedures in the preparation of
disciplinary procedures;

» (3) Correcting employees constructively, individually, and in
private:
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62 BIAM 11.77 D, states as follows, 
“D. All supervisors are responsible for:
(1)  Keeping all employees informed on employee responsibilities and regulations regarding conduct and discipline;
(2)  Gathering, analyzing and carefully considering all facts and circumstances before taking or recommending disciplinary or discharge actions and assuring that efforts are made to minimize the impact of non-disciplinary discharges.  They also follow established procedures in the preparation of disciplinary procedures;
	(3) Correcting employees constructively, individually, and in private:
	(4) Participating in grievance or appeal proceedings as necessary.”
You have an obligation to get all the facts.  The procedures require that this be done before taking discipline.  This requires the acquisition of evidence.  



Evidence

» Demonstrative or physical evidence is evidence that one can
see and inspect.

» Direct evidence is based upon personal knowledge or
observation and, if true, generally proves a fact. This
generally either testimonial or documentary.

» Testimonial evidence is that which is related through the
testimony of an observer at the scene.

» Documentary evidence, generally a contemporaneous record
of tn:e writer's observations or a document which speaks for
itself.

» Hearsay evidence is generally testimonial evidence that
relates not to what the witness knows personally but what
others have said.

v “Get your facts right,; then you can distort them all you want.”
Mark Twain
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Evidence
Evidence usually falls within several categories.  
Demonstrative or physical evidence is evidence that one can see and inspect.   This can be photographs, models, or an actual item (gun, knife, sword, vehicle, documents, or video tapes, etc.).  Generally, photographs are used as a means of preserving physical evidence that might otherwise be lost, such as, a damaged vehicle that may be repaired thereafter to return it to use.  The originals of these photographs should be carefully retained in a secure location and any copies made from the original should include documentation concerning the manner in which they were made, by whom, and for what purpose.  The manner in which the photographs were obtained, and by whom, should also be documented for the record.  
Direct evidence is based upon personal knowledge or observation and, if true, generally proves a fact.  This generally falls within two categories either testimonial or documentary.  
Testimonial evidence is that which is related through the testimony of an observer at the scene.  Since the memories of most individuals are prone to erosion over time, the best means of preserving an observation is through a contemporaneous (at the same time or belonging to the same period of time) record.  This is usually accomplished through a written record or a video or tape recording when a written record is not possible.  This can be a simple but detailed statement of events that describe the observations of the individual.  This should address who, what, when, where and how, usually why will not be known.  The record is more credible when it is objective and relays only observations and stays clear of speculation.  It should be accomplished as soon as possible following the observations and is best when it occurs without a great deal of discussion of the observations with others, particularly those who may also have been at the scene and may have had different perspectives for their observations. The date and time the statement is recorded should also be noted, if possible, by a date stamp or some other verifiable means.
A stronger form of a written statement is a declaration.  These are frequently used in MSPB proceedings and require that the individual making the statement do so under penalty of perjury.  This means that if the individual knowingly makes a false statement they are subject to criminal prosecution.  These normally carry greater weight than a statement.
Hearsay evidence is generally testimonial evidence that relates not to what the witness knows personally but what others have said.  This is generally less credible, carries less weight, and is sometimes inadmissible; of course, there are certain exceptions and circumstances which allow hearsay evidence.
“Reasonable orders are easy enough to obey; it is capricious, bureaucratic or plain idiotic demands that form the habit of discipline.”  Barbara Tuchman
A time proven method of obtaining evidence is through talking with, or interviewing, those individuals likely to have directly observed the alleged events.  This is part of the investigation required of the supervisor to determine what happened.


Evidence Acquisition or Inquiry

» Violation based investigation.

» The theory of a violation is a supposition based on an allegation that
a violation occurred, it happened in a certain way, certain individuals
have knowledge of it, certain evidence may exist, and that certain
individuals may be culpable.

» Remain objective, you may obtain evidence that disproves your
initial theory.

» Understand the elements necessary to prove or disprove your theory
of the violation.

» Failure to follow instructions;
» 1-the employee was given proper instructions,

» 2-the employee improperl¥ failed to follow the instructions
regardless of whether the tailure to act was intentional or
unintentional.

» Format investigation in a manner that’s responsive to the requisite
elements.
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Investigations or Evidence acquisition
Generally investigations are conducted by supervisors or managers relative to an allegation of some type of wrongdoing.  This type of investigation has the potential of resulting in discipline to the subject or subjects of the investigation.  This is known as a violation based investigation.  This type investigation begins with a theory of a violation.  The theory of a violation is a supposition based on an allegation that a violation occurred, it happened in a certain way, certain individuals have knowledge of it, certain evidence may exist, and that certain individuals may be culpable.  You must remain objective during the course of the investigation since you may obtain evidence that tends to disprove your initial theory.
When conducting a violation based investigation it is essential that you understand the elements necessary to prove or disprove your theory of the violation.  For instance, if your theory of the violation is that an employee did not follow instructions you would need to prove or disprove the following elements;
1-the employee was given proper instructions, 
2-the employee improperly failed to follow the instructions regardless of whether the failure to act was intentional or unintentional. An investigation should be formatted in a manner that responds to these elements.  
Likewise, during an investigative interview the questions should elicit responses that are based upon the elements necessary to prove or disprove the relevant elements, along with the standard journalism questions; who, what, when, where, why, and how, as necessary and applicable.  Frequently how and why may be inapplicable.



Inquiry Preparation

» Preparation

- Qutline important facts of the incident or issue

- Draft foundational semi-structured interview
questions
- Flexible and open-ended
- Focused direction and agenda

- Design the questions of Who, What, Where, When,
Why and How

- |If a bargaining unit employee, arrange for a Union

Steward or Representative to be present just in case
the employee requests one.
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The answers more important than the questions.  The questions are simply a vehicle to elicit a response. 



Order of questioning

The subject, or subjects of the inquiry.

“Neutral” witnesses-those without any evident bias
concerning the outcome of the investigation.

“Friendly” witnesses-those whose bias may be counter to
that of the subject, or subjects, of the inquiry.

“Hostile” witnesses-those who may be biased towards
the subject, or subjects, of the inquiry.
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Why are investigations necessary?
 As previously noted, 62 BIAM 11.77 D, states that supervisors are responsible for gathering, analyzing and carefully considering all facts and circumstances before taking or recommending discipline. It appears that some type of investigation prior to the issuance of discipline was contemplated by the drafters. Also as previously noted, 25 CFR § 38.9 indicates that the Director will publish in 62 BIAM representative conditions that could result in the discharge of educators and procedures to be followed.  The clearly stated purpose for doing so was to provide due process. 62 BIAM 11.77 requires supervisors to gather and analyze the facts before taking discipline.  This is buttressed by the language in Article 22 section 2 of the CBA.  An important element of “cause” is proof of the wrongdoing with which the employee is charged and adherence to their right to due process.  An investigation assists in responding to both the proof and due process requirements.
Normally, the conduct of an investigation, or inquiry, performed by a supervisor is going to primarily concern acquisition of testimonial or documentary evidence and will be based upon interviews of the subject, or subjects, of the investigation.  Of course, sometimes other witnesses may also need to be interviewed.  Where it appears that there may be multiple witnesses to an event, they should be interviewed in the following order:
Order of questioning 
 1-The subject, or subjects of the inquiry.
2-“Neutral” witnesses, those without any evident bias concerning the outcome of the inquiry.
3-“Friendly” witnesses, those whose bias may be counter to that of the subject, or subjects, of the inquiry.
4-“Hostile” witnesses, those who may be biased towards the subject, or subjects, of the inquiry.
Questioning potential witnesses in this order is helpful since the objective is to obtain information known specifically by the witness being questioned at the time.   Neutral witnesses and witnesses that may be adverse to the subject are unlikely to reveal the nature of the questions and their subsequent responses, to the subject, or subjects, of the inquiry.  This is important since you want to determine the actual knowledge possessed by the individual witnesses independent of influence from others.  By questioning witnesses who may be biased towards the subject(s) of the inquiry immediately preceding questioning of the subject, you can limit their exposure to each other and the subject(s) thus deriving the most benefit from your inquiry.  

The subject(s) should always be interviewed last, however, following Dong v. Smithsonian Institution you should interview that individual first.  You can always bring him back for questioning after your other witnesses, if needed. The subject(s) may be aware of other witnesses who have not been revealed in prior interviews.  If so, they should be interviewed as well, and if necessary, the subject(s) can be re-interviewed.
The questioning that transpires must be accurately recorded in notes taken during the interview.  These constitute a contemporaneous record of the inquiry and may be offered as evidence, if needed, later on.  These may also constitute material relied upon when bring a charge.


Representation

When an investigative interview is conducted with a bargaining
unit employee the applicable rights are found at 5 USC §
7114 (a), which states, in pertinent part,

» “(2) An exclusive representative of an apBropriate unit in an
agency shall be given the opportunity to be represented at-

» (B) any examination of an employee in the unit by a
representative of the agency in connection with an
investigation if-

» (i) the employee reasonably believes that the examination
may result in disciplinary action against the employee; and

» (ii) the employee requests representation”

» This statutory right is incorporated into the negotiated
agreement.



Presenter
Presentation Notes
When an investigative interview is conducted with a bargaining unit employee (an employee whose position falls within a unit represented by a union) they have the right to have a steward present to act as counsel. The basis for this right is found in the Federal Service Management Labor Relations Statute (FSMLRS) and is codified at 5 USC § 7114 (a), which states, in pertinent part,
“(2)  An exclusive representative of an appropriate unit in an agency shall be given the opportunity to be represented at-
(B)  any examination of an employee in the unit by a representative of the agency in connection with an investigation if-
(i)   the employee reasonably believe that the examination may result in disciplinary action against the employee; and
(ii)  the employee requests representation”
This statutory right is incorporated into the agreement collective bargaining agreement (CBA) between the Federation of Indian Service employees (FISE or Union) and the Bureau of Indian Education (Employer) in Appendix C of the Agreement.


Weingarten Rights

» Weingarten Rights — Bargaining unit employee Is
entitled to Union representation if (1) being examined
by management, (2) the employee reasonably
believes the examination may result in disciplinary
action, and (3) the employee requests the Union
representation. Not Miranda rights.
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This right to representation is commonly known as the Weingarten rule or Weingarten rights.  Weingarten rights are different than Miranda rights which stem from the 5th and 6th amendments of the constitution.  Weingarten rights are derived from a Supreme Court case (see J. Weingarten Inc. v. NLRB,) and must not be abridged. This case predated the promulgation of the FSMLRS by Congress, but, evidently Congress found these rights so important that they were incorporated into Statute.
Unlike Miranda rights, as portrayed on television or in the movies, you are not obligated to inform an employee of their right to have a steward present during an interview. The employee must request the presence of a steward.  If the employee any way, shape or form, requests a steward, you need to provide them with one before continuing with the interview as this indicates their invocation of their right to steward.  This would include a statement as ambiguous as, “I would like to have someone who could explain what is happening.”  See Southwestern Bell Telephone Co. 227 NLRB 1223 (1976).  If they say they would like some stew-provide a steward.
However, the employee does not have a right to choose a specific steward.  The steward is determined by whom the Union has designated and certified as the appropriate steward for that section or installation.  See National Arbitration H4C-3W-C 28547, citing to Coca-Cola Bottling Company of Los Angeles 227 NLRB (1977) and Crown Zellerbach, Inc. 239 NLRB 1124 (1978).
The employee’s right to a steward under Weingarten is triggered by the reasonable belief that an interview may result in discipline.  This belief is based upon the “reasonable person” standard, what a person given similar circumstances would most likely believe.  
When an employee has been assured that a meeting is not a disciplinary investigation they are not entitled to have a union representative at the meeting.  See Bridgeport Hospital v. NLRB 265 NLRB 54 (1982).
The due process rights of the employee also extend to our obligation to inform them of the general subject matter of the interview and to allow them the opportunity to consult with the steward prior to the interview.  See Pacific Telephone and Telegraph v. NLRB 9th cir. (1983). 
Occasionally the issue of limitations of the Steward’s participation during the course of the interview is raised.  The Employer may not require the representative to remain silent during the meeting. 
In Southwestern Bell, a case decided by the National Labor Relations Board, the Board stated, “The Supreme court, in the course of its Weingarten decision, intended to strike a balance between the right of an employer to investigate the conduct of its employees at a personal interview, and the role to be played by a statutory representative who is present at such an interview.  It is clear that the role of the statutory representative is to provide ‘assistance’ and ‘counsel’ to the employee being questioned, however, the Supreme Court made it equally clear that the presence of the statutory representative ‘need not transform the interview into an adversary contest’ or indeed, any type of collective bargaining confrontation.  Clearly, then an employer’s right to regulate the role of the statutory representative at an investigative interview is limited to a reasonable prevention of such a collective bargaining or adversary confrontation with the statutory representative.”


Weingarten Rights

» J. Weingarten v NLRB
» Employee has to assert the right.
» Representative designated by Union.

» If interview will not lead to discipline of the
guestioned employee the right is not
triggered.

» Reasonable person standard




Charges

» Characterization of the misconduct.

» You must prove the charge leveled against
the employee.

» Charge what you can prove.
» Factual basis.

» What did the employee do, or not do, that
was wrong?

» Describe in a straightforward manner.
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A charge is really nothing more than a characterization of the misconduct committed by an employee.  There is no first aid kit for a defective charge.  If the charge is not sustainable it cannot be rejuvenated. Conversely, if the charge is solid, with all other things being equal, there should be little trouble in sustaining the discipline.  Quite simply most disciplinary actions are won or lost before the notice is given to the employee.
Too frequently the incorrect charge is selected or drafted improperly.  If you charge an employee with failure to work in an unsafe manner you must prove that charge and that the penalty selected is warranted, based upon such proof.  No one is served well by ineffective discipline, not the employee who receives it, the employee who issues it, nor others who may be in the same workplace.  
Article 22 section 1 of the negotiated agreement provides a succinct description of the purpose for discipline when it states,  
“The purpose of discipline is to correct the offending employee’s behavior and maintain discipline and morale among other employees.  Accordingly, it is the policy of the Bureau that the penalty, which can reasonably be expected to achieve these objectives will be administered.”
Proper charge writing starts with facts.  This does not always mean an entire factual record of the twenty year employment history of the employee. This usually means the factual record (supported by evidence) which led to the now (ostensibly) proven suspicion of committed misconduct, or in some cases, omission.  Facts win cases.  Charges do not.  However, a proper factually based charge is a significant step in the right direction.
E&LR relies upon the individual(s) at the scene to provide us with the information necessary to support an action.


Charges

» You must be specific.

» Must be sufficiently specific to allow the
employee to mount a defense.

» Don’t copy information from penalty guide.
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I firmly subscribe to the philosophy of minimalism when it comes to charge writing.  When drafting a charge frequently less is better than more.  You need to articulate, in a straightforward manner, the facts of the misconduct committed by the employee.  Within the context of the referral of the incident to E&LR, as well as the charge itself, adjectives should be avoided like the plague, if possible.  Likewise, avoid hyperbole or metaphor.  Terms such as “negligent”, “intentional” or “willful” have specific legal meaning and may be elements which require proof or may even modify the nature of a charge.  Unless you have a firm grasp of the nuances of these terms and/or a legal background in employment law, including an understanding of MSPB case law, you should avoid use of such terms even within the context of the explanation of the fact circumstances that you provide to E&LR.  These types of terms should never be used without a full and clear understanding of the ramifications of their use.  In some cases the use of such terms may change the quantum of proof and most certainly will change the elements necessary to sustain the charge. If you use the term intent this means you have to establish the employee’s state of mind at the time of the action. 
Likewise, vague or ambiguous terms such as “repeated”, should be avoided.  When using such a word you will have to prove the misconduct was repeated.  If it happened twice just say it happened twice and note when it happened.   Your communications with E&LR are not privileged.  This means that you, or we, may be obligated to provide them to the employee during discovery, whether in the grievance process or some other quasi legal proceeding. 
What did the employee do or not do, that was wrong?  That is the cornerstone of your charge. 

You should leave the determination of the appropriate charge to E&LR.  Think of the immortal words of Sgt Joe Friday from Dragnet, “Just the facts ma'am.” Do not rely upon the characterization of conduct as noted in the penalty guide.  E&LR will assist you in framing the charge.



Charges

» Who, what, when, where, sometimes how and
why.
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Answer the basic journalism questions, as appropriate.


Charge construction

» Charge = label
» Specification = description.
» Elements of the charge



Presenter
Presentation Notes
A charge contains various components.  The first is the charge itself.  This is really nothing more than a label identifying the type of misconduct with which the employee is being charged, such as, failure to follow instructions. The second component following immediately after the label is the specification or narrative.  A typical specification should include, who, what, when, and where.  This is where the minimalist philosophy comes into play. Inclusion of unnecessary verbiage means more things that need to be proven.


Charge construction

» Charge- Failure to Follow Instructions

» You were on duty on November 3, 2003, at
3:00 pm. At that time, | instructed you to
report to my office before you ended your
shift at 3:30 pm. You did not report to my
office. You did not follow my instructions.

» 1-the employee was given proper
Instructions,

» 2-the employee improperly failed to follow
the instructions regardless of whether the
failure to act was intentional or
unintentional.
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Different charges have different elements which must be proven in order to sustain the charge.  For example, a charge of failure to follow instructions has simple elemental requirements as follows; 
1-the employee was given proper instructions, 
2-the employee improperly failed to follow the instructions regardless of whether the failure to act was intentional or unintentional.
This is straightforward and each of these elements can appropriately be dealt with within the specification.  For example, 
“You were on duty on November 3, 2003, at 3:00 pm. At that time, I instructed you to report to my office before you ended your shift at 3:30 pm. You did not report to my office.  You did not follow my instructions.”

The facts necessary to sustain the charge have been clearly identified within the specification.  In addition, the essential 4 “W's” have also been identified within the specification.  In all cases the elements necessary to prove the charge may not be as simply identified or addressed.   Remember the charge, or in some cases charges, are driven by the fact circumstances.  The facts are the building blocks of the charge.  E&LR relies upon you to provide the facts that will support the charges being drafted.


Charge construction

» Words have specific meanings, say what you
mean.

» Don’t say things you cannot prove.
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The use of certain terms can make your charge more difficult to prove.  Insubordination has a specific meaning that is distinguishable from failure to follow instructions.  Insubordination requires proving a willful refusal to comply and may require proof of the issuance of a direct order and notice of the consequences to comply.  This is vastly different from failure to follow instructions and more difficult to prove.
It may be good to include the employee’s explanations, when one is provided, since frequently this is information which tends to incriminate the employee.  Conversely, if the employee has provided information which tends to mitigate their action such information should also be considered.  Probable explanations should not be cavalierly disregarded and may require additional inquiry.  
Another component is prior discipline.  While E& LR should be aware of any prior discipline we may not be aware of any verbal counseling that may have been provided to the employee.  This may be important if it is necessary to establish that the employee was aware of an obligation to act in a certain manner.  If you have notes of counseling provided to an employee that should be included in the narrative you provide to E&LR.


Disciplinary Actions

Disciplinary Actions
—Low level actions

* Letter of Warning

- Letter of Reprimand
— Filed in OPF
» 1 year for Bargaining Unit Employees
» 2 years for Non-bargaining Unit Employees

» Suspensions of 14 days or less
— Loss of Pay
— Cannot occur any sooner than 30 days from the date of proposal
— 2 step process - Allows the employee due process
» Proposal
» Decision
— Only the decision may be grieved.




Adverse Actions

—Suspensions of more than 14 days

« Loss of Pay
e Cannot occur sooner than 30 days from the date of the proposal
« 2 step process - Allows the employee due process

— Proposal

— Decision

— Only the decision may be grieved.

— Indefinite Suspensions

« Reasonable cause to believe that a crime for which imprisonment may
be imposed is committed.




Adverse Actions

— Removal for Cause

« Cannot occur any sooner than 30 days from the date of
the proposal

« 2 Step Process - Allows the employee due process
— Proposal
— Decision
— The decision may be grieved




Penalty selection

» Discipline corrective not punitive.

» Progressive discipline-assess the lowest level
of penalty that can reasonably be expected to
correct the deficient behavior.

» Subsequent infractions may result in
progressively severe penalties.
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The issue of prior discipline also goes to the penalty selected.  A notice of charges also requires an analysis of the reasons for selecting the penalty imposed.  We previously alluded to the issue of progressive discipline. (We discuss progressive discipline.)  
A 20 year employee who did not follow instructions would not normally be removed for the first infraction.  Arbitrators and Judges look at length of service as an important factor to consider when determining the appropriate level of penalty.  I have seen cases where removal would have been upheld had it not been for the employee’s long service.  The factors normally considered in the context of discipline are called the Douglas factors and arise from an MSPB case, Douglas v. Veterans Administration, these factors are;


Douglas factors

» 1)The nature and seriousness of the offense and its relation to the
employee’s duties, position, and responsibilities, including whether the
offense was intentional, technical, inadvertent, was committed maliciously or
for gain, or was frequently repeated,;

» 2) The employee’s job level and type of employment, including supervisory
or fiduciary role, contacts with the public, and prominence of the position;

» 3) The employee’s past disciplinary record;

» 4) The employee’s past work record, including length of service,
performance on the job, ability to get along with fellow workers, and
dependability;

» 5) The effect of the offense upon the employee’s ability to perform at a
satisfactory level and its effect upon supervisor’s confidence in the
employee’s ability to perform assigned duties;

» 6) Consistency of the penalty with those imposed upon other employees for
the same or similar offenses;
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The current collective bargaining agreement requires that these factors be considered in discipline more severe than a letter of reprimand.  An analysis of the factors and their application to the case at hand must be made and articulated within the proposal and the letter of decision.



Douglas factors - continued

» 7) Consistency of the penalty with any applicable agency table
of penalties;

» 8) The notoriety of the offense or its impact upon the
reputation of the agency;

» 9) The clarity with which the employee was on notice of any
rules that were violated in committing the offense, or had
been warned about the conduct in question;

» 10) Potential for the employee’s rehabilitation;

» 11) Mitigating circumstances surrounding the offense such as
unusual job tensions, personality problems, mental
impairment, harassment or bad faith, malice or provocation
on the part of others involved in the matter; an

» 12) The adequacy and effectiveness of alternate sanctions to
deter such conduct in the future by the employee or others.
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It is important to administer discipline fairly and equitably, this means that within similar fact circumstances the same level of penalty is applied.  It is important to remember the progressive concept.  When you go outside the normal progression of discipline you should always be prepared to articulate why you believed that no lesser penalty would have served to correct the identified deficiency. 


Factors to consider

» Aggravating factors-those factors that tend
to make an offense more serious than it
would otherwise have been.

» Mitigating factors-factors that tend to reduce
the severity of the selected penalty.
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Aggravating factors are those factors that tend to make an offense more serious than it would otherwise have been.  An example might be an employee who converted government property or funds to personal use.  In a case where the use was minor, such as an employee who was authorized to have a cell phone but not to make personal calls, removal might not always be appropriate for a first offense, however, if the employee had; fiduciary, supervisory, or program, responsibility those, could be aggravating factors.  

Mitigating factors are those that tend to reduce the severity of the selected penalty.  A classic example is an employee who engages in a physical altercation with another employee by striking the employee in the nose with a closed hand (fist).  This is a serious charge and would warrant significant discipline.  Consideration would have to be given to whether or not the other employee had provoked him by taunting, or use of fighting words.  While the charge is still serious, proper penalty selection would also require consideration of the mitigating factor of provocation.  In other cases, you may need to look at the employee’s state of mind or health, the clarity with which they may have understood that their actions were wrong and similar considerations.
The Douglas factors, as previously noted, provide a good framework for penalty analysis. 


Quantum of proof

» Preponderance of the evidence. Evidence
sufficient to incline a fair and impartial mind
to one side of the issue rather than the other,
however slight the edge may be.

» Sufficient to tip the scales of justice to one
side.
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The level of proof required in these types of cases is typically by a preponderance of the evidence. This is evidence that is sufficient to incline a fair and impartial mind to one side of the issue rather than the other, however slight the edge may be.  Sufficient to tip the scales of justice to one side. This is a lower standard than clear and convincing, which is used in most civil trials.  The clear and convincing standard is evidence sufficient that the thing to be proven is highly probable or reasonably certain.  This is less than the standard applied in criminal cases of beyond a reasonable doubt, which is proof that precludes every reasonable hypothesis except that which it tends to support.
Reference to criminal violations can, if not carefully raised, increase the proof requirement beyond that normally applied. 

Anticipate everything you say, write or do will be examined by a third party.  If you act in a manner that anticipates such review you will be well placed to withstand such scrutiny when it occurs, because most likely it will occur.


Aftermath

» Grievance, complaint, or appeal process.
» Employees have a right to a hearing.

» Negotiated or administrative grievance
process.

» EEO complaint process.
» MSPB appeal process.
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370 DM 771 provides a grievance process for non-bargaining unit members.  The negotiated agreement provides a grievance process for bargaining unit members.  The nature of the process has variations but is sufficiently similar that our discussion can cover both procedures simultaneously.
The grievance process allows for an individual to raise a complaint about discipline that may have been issued to him whether that is through the administrative grievance process or the negotiated process.  The procedures require that a grievance be filed within a specified period of time, either 10 days or 15 work days.  The grievance must be in writing and may be presented in person.  A written response is provided to the employee.  An individual is identified to whom the grievant may file a formal or second step grievance.  A written decision is again provided.  If the matter remains unresolved, the matter can either be appealed to a hearing examiner or the union can invoke arbitration.
If the matter goes to hearing, whether before an arbitrator, administrative judge, or a hearing examiner, that 3rd party will ultimately determine the matter.  The conduct of the hearing is dependent, in large part, based upon the preference of the arbitrator, judge, or examiner, and the relative experience of the representatives.  Many arbitrators prefer a less formal method of fact presentation others prefer a courtroom style of presentation with adherence to the rules of evidence and civil procedure, if not strictly applied, nonetheless applied.  
Regardless, of stylistic preferences, the result is the same, a hearing ensues with; witnesses called, sworn testimony obtained, evidence admitted or excluded, objections, motions and rulings.  Ultimately, a decision is reached by the third party and disseminated.  While such decision may still be subject to review in subsequent hearings, the parties are obligated to comply with the final outcome.  
The acquisition and analysis of the necessary information coupled with a charge based upon this factual analysis, is the best preparation for this sometimes arduous process.


Aftermath

» A hearing on the matter may occur.

» May be heard by an impartial 39 party.
» You will need to testify.

» Be prepared.
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